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STATEMENT OF QUESTION PRESENTED 


In a proceeding for judicial enforcement of an administra- 
tive summons issued under the internal revenue laws, is an 
attorney privileged from producing records disclosing amounts 
of money collected from third parties on behalf of her client 
(the taxpayer under investigation) and the names and ad- 
dresses of the parties from whom such collections had been 
made? 
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Gnited States Court of Appeals ; 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ~ 


No. 13644 


CoMMISSIONER OF INTERNAL REVENUE, APPELLANT | 
v. 
Katraryn M. ScHWARZ, APPELLEE 


ON APPEAL FROM THE ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was commenced on July 9, 1956, in the United 
States District Court for the District of Columbia by the filing 
of an application for judicial enforcement of an administrative 
summons issued under the internal revenue laws to Kathryn 
M. Schwarz; on the same day, the court below issued an order 
to Kathryn M. Schwarz to show cause why enforcement of 
the administrative summons should not be compelled. (Ap- 
pendix, infra, p. 15). The jurisdiction of the District Court 
was invoked under Section 7604 (a), Internal Revenue Code 
of 1954. 

After hearing, the court below entered an order on August 
22, 1956, denying the Commissioner’s application for judicial 
enforcement of the administrative summons. (Appendix, 
infra, p. 19.) The Commissioner filed a notice of appeal on. 
October 1, 1956. The jurisdiction of this Court 1s invoked 
under 28 U.S. C., Section 1291. 
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2 
STATEMENT OF CASE 


In an investigation of the federal income tax liability of Dr. 
Charles V. Pate, an administrative summons was issued to the 
appellee, an attorney, requiring her to produce certain records 
relating to collections made by her on behalf of Dr. Pate. 
Although the appellee appeared in obedience to the summons, 
she refused to produce the records on the ground that the in- 
formation being sought was privileged because of the attorney- 
client relationship existing between her and Dr. Pate. (Ap- 
pendix, infra, pp. 19-21.) 

Thereafter, appropriate proceedings were instituted in the 
court below seeking judicial enforcement of the administrative 
summons. (Appendix, infra, pp. 18-15.) After issuing an 
order to show cause (Appendix, infra, p. 15), and hearing tes- 
timony (Appendix, infra, pp. 22-25), the District Court en- 
tered an order denying the application for judicial enforcement 
(Appendix, infra, p. 19.) In his memorandum decision (Ap- 
pendix, infra, pp. 17-18), Judge Tamm determined that the ap- 
pellee had been acting as an attorney for Dr. Pate and that 
because of the attorney-client privilege, the appellee could 


not be compelled to furnish “a list of the names and clients 
and the amount of money collected for Dr. Pate from them.” 
(Appendix, infra, p. 18.) 


STATUTES INVOLVED 


Internal Revenue Code of 1954: 


Src. 7602. EXAMINATION OF Books AND WITNESSES. 

For the purpose of ascertaining the correctness of any 
return, making a return where none has been made, 
determining the liability of any person for any internal 
revenue tax or the liability at law or in equity of any 
transferee or fiduciary of any person in respect of any 
internal revenue tax, or collecting any such liability, 
the Secretary or his delegate is authorized— 

(1) To examine any books, papers, records, or other 
data which may be relevant or material to such inquiry; 

(2) To summon the person liable for tax or required 
to perform the act, or any officer or employee of such 
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person, or any person having possession, custody, or care 
of books of account containing entries relating to the 
business of the person liable for tax or required to per- 
form the act, or any other person the Secretary or his 
delegate may deem proper, to appear before the Secre- 
tary or his delegate at a time and place named in the 
summons and to produce such books, papers, records, 
or other data, and to give such testimony, under oath, 
as may be relevant or material to such inquiry; and 
(3) To take such testimony of the person concerned, 
under oath, as may be relevant or material to such in- 
quiry. 
(26 U.S. C. 1952 ed., Supp. IT, Sec. 7602.) 


Sec. 7604. ENFoRcEMENT OF SUMMONS. 

(a) Jurisdiction of District Court.—If any person is 
summoned under the internal revenue laws to appear, 
to testify, or to produce books, papers, records, or other 
data, the United States district court for the district in 
which such person resides or is found shall have juris- 
diction by appropriate process to compel such attend- 
ance, testimony, or production of books, papers, records, 
or other data. 

(b) Enforcement.—Whenever any person summoned 
under section 7602 neglects or refuses to obey such sum- 
mons, or to produce books, papers, records, or other data, 
or to give testimony, as required, the Secretary or his 
delegate may apply to the judge of the district court or 
to a United States commissioner for the district. within 
which the person so summoned resides or is found for 
an attachment against him as for a contempt. It shall 
be the duty of the judge or commissioner to hear the ap- 
plication, and, if satisfactory proof is made, to issue. 
an attachment, directed to some proper officer, for the 
arrest of such person, and upon his being brought be- 
fore him to proceed to a hearing of the case; and upon 
such hearing the judge or the United States commis- 
sioner shall have power to make such order as he shall, 
deem proper, not inconsistent with the law for the 
punishment of contempts, to enforce obedience to the 
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requirements of the summons and to punish such per- 
son for his default or disobedience. 

(c) Cross References.— 

(1) Authority to issue orders, processes, and judg- 
ments.—For authority of district courts generally to 
enforce the provisions of this title, see section 7402. 

(2) Penalties—For penalties applicable to violation 
of section 7602, see section 7210. 


(26 U.S. C. 1952 ed., Supp. II, Sec. 7604.) 
STATEMENT OF POINTS 


The points relied on by the Commissioner of Internal 
Revenue are as follows: 

1. The District Court erred in holding that the appellee was 
privileged from furnishing records and testifying concerning 
collections made by her on behalf of Dr. Pate and disclosing the 
names and addresses of the persons from whom such collections 
were made. 

2. The District Court erred in failing to hold that the in- 
formation concerning which the appellee was requested to fur- 
nish records and to give testimony was not confidential and 
was not within the scope of the attorney-client privilege. 

3. The District Court erred in failing to grant the Commis- 
sioner’s application for judicial enforcement of the administra- 
tive summons and in failing to require the appellee to furnish 
the records and to give testimony concerning money collected 
by her for Dr. Pate from third persons. 


SUMMARY OF ARGUMENT 


The attorney-client privilege applies only to those communi- 
cations which are made in confidence between the client and 
his attorney. Facts which a client knows will be or intends 
to be communicated to third parties are not confidential and 
such facts are not protected by the privilege. 

Where a client authorizes his attorney to collect money from 
third parties, the fact of the collection must necessarily be 
known by such third parties and cannot be a matter of confi- 
dence between the client and his attorney. Consequently, the 
District Court erred in holding that, because of the attorney- 
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client relationship, the appellee could not be compelled to 
furnish records concerning moneys which she collected for Dr. 
Pate from third parties and to disclose the names and winincaiaies 
‘ofthe parties who made these payments. 


ARGUMENT 


Matters which a client intends to be known by third persons 
are not confidential in nature and are not within vase scope 
of the attorney-client privilege 


The single issue in this case is whether the appellee can 
properly be required to give certain evidence in an adminis- 
trative investigation of the tax liability of one Dr. Pate. The 
appellee, who acted as an attorney for Dr. Pate, was .re- 
quested in the court below (where judicial enforcement of an 
administrative summons was being sought), to furnish “a 
list of the names and clients and the amount of money col- 
lected for Dr. Pate from them.” (Appendix, infra, p. 18.) 
The appellee has consistently refused to furnish this evidence 
on the ground that its divulgence would violate the privilege 
afforded to confidential communications between client and 
attorney. This claim of privilege was upheld by the District 
Court. (Appendix, infra, pp. 17-18, 19.) 

The memorandum decision of the District Court (Appendix, 
infra, pp. 17-18), in which it was found that the appellee was 
consulted in a professional capacity by Dr. Pate seems to as- 
sume that, where an attorney-client relationship exists, the 
client’s privilege necessarily precludes the attorney from fur- 
nishing all testimonial or documentary evidence which is 
within the attorney’s knowledge as a consequence of that re- 
lationship. But such an assumption would be fundamentally 
erroneous, for there are many areas which are not touched by 
the privilege. In the precise circumstances of this case, as will 
be seen, the information being sought was not confidential in 
nature (the only kind of communication protected by the priv- 
ilege) and it was error to permit the witness to stand mute. 

Before we discuss the legal principles which were erroneously 
disregarded by the court below, it should be emphasized that 
the appellee was not requested to testify about any legal ad- 


2 





412645—57 














6 


vice which she may have given to Dr. Pate. Nor was.she 
asked to divulge any statement or information given to her in 
confidence by Dr. Pate in connection with his consulting her 
as an attorney. The only information being sought relates 
to the amount of money actually collected from his patients 
and the identity of the persons who made the payments—in- 
formation which is obviously relevant in an inquiry into Dr. 
Pate’s tax liability. In short, the appellee was not asked to 
testify concerning any communications which Dr. Pate, as her 
client, could have rightfully expected to remain a matter of 
confidence between them. She was requested to furnish evi- 
dence only with respect to matters necessarily known to others, 
i. e., the persons who made the payments in question. As to 
this, Dr. Pate must have known that the information could not 
be a matter of confidence between him and his attorney. | 

It is universally recognized that the attorney-client privilege 
applies only to those communications which are made in con- 
fidence between the client and his attorney. See VIII Wig- 
more on Evidence (Third ed.), Sec. 2311. The principle was 
well stated by this Court in Cafritz v. Koslow, 83 App. D. C. 
212, 214, 167 F. 2d 749, 751: * 


The courts have not, however, lost sight of the fact 
that the principle of privilege is an exception to the 
general liability of every person to give testimony upon 
all facts inquired of in a court of justice. Therefore, 
the mere relation of attorney and client does not, ipso 
facto, establish the principle. If the circumstances do 
not imply confidentiality to a communication between 
the client and his attorney privilege does not attach, 
and the presence of a third person (other than the agent 
of either client or attorney) generally rebuts the pre- 
sumption of confidentiality. “It follows, of course, 
‘a fortiori,’ that communications to the third person in. 
the presence of the attorney are not within the privi- 
lege.” 5 Wigmore, Evidence (2d Ed. 1923) § 2311. 


* In Cafritz v. Koslow, supra, the trial court refused to permit the attorney 
to testify, stating that (83 App. D. ©. 212, 214) “ ‘the test is whether the 
witness got the information * * * by reason of his confidential relation.’ ’”” 
this Court stated (ibid.) “we think the test was too broadly stated.” 
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Cf. Dobbins v. United States, 81 App. D. C. 218, 221, 157 F. 2d 
257, 260, certiorari denied, 329 U.S. 734. See also, Bawmann 
v. Steingester, 213 N. Y. 328, 333, 107 N. E. 578, 579-580, 
where the court said: 


Where there is no confidence reposed, no privilege can 
be asserted. In such cases the attorney is permitted 
to testify, not because the privilege has been waived, 
but because the communication, not having been made 
in confidence, was not privileged. 


The clearest situation where the client does not and cannot 
expect the communication to remain a matter of confidence 
between himself and his attorney is where he intends the facts 
to be communicated or made known to a third party. Such 
communications, not having been made in confidence, are 
proper subjects on which the attorney is free or can be com- 
pelled to give testimony. See, for example: Oliver v. Cam- 
eron, 11 D. C. 237; Hiltpold v. Stern, 82 A. 2d 123 (Mun. App. 
D. C.); Logan v. Oliver, 96 A. 2d 516 (Mun. App. D. C.); 
Linthicum v. Pruden, 313 Ky. 527, 233 S. W. 2d 98; Spencer v. 
Burns, 413 Ill. 240, 108 N. E. 2d 413; Bawm v. Denn, 187 Ore. 
401, 211 P. 2d 478; Berkowitz v. Tyderko, Limited, 13 Cal. App. 
2d 561, 57 P. 2d 173; Caldwell v. Meltveldt, 93 Iowa 730, 61 
N. W. 1090; C. Aultman & Co. v. Ritter, 81 Wis. 395, 398, 51 
N. W. 569; In re Krupp’s Will, 173 Misc. 578, 18 N. Y. Supp. 
2d 427; In re Fisher, 51 F. 2d 424 (8. D. N. Y.); Rediker v. 
Warfield, 11 F. R. D. 125 (8S. D. N. Y.); United States v. 
Shibley, 112 F. Supp. 734 (8. D. Cal.); Willard C. Beach Air 
Brush Co. v. General Motors Corp., 118 F. Supp. 242 (N. J.). 
Cf., Hickman v. Taylor, 329 U.S. 495, 508. 

Where, as is true here, the client authorizes his attorney to 
collect money on his behalf, there can be no confidence attach- 
ing to these facts, for they are necessarily to be known by the 
third party.2 The decisions uniformly recognize that no priv- 

*7In the present case the appellee’s counsel stated in the court below 
(Tr. 30) that some of the collections were pursuant to judgments rendered 
in favor of Dr. Pate. Despite the fact that such judgments are matters of 
public record, the appellee failed to give evidence even concerning these 
collections, presumably on the erroneous assumption that these facts were 


protected by the secrecy accorded to confidential communications between 
attorney and client. 
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ilege attaches and that an attorney can properly testify con- 
cerning money which he has collected for his client. This 
Court, in Gliver v. Cameron, supra (p. 243), quoted with ap- 
proval the rule that “an attorney may be compelled to testify 
‘as to the fact. of his paying over to his client moneys collected 
forhim * * *’”. And the same principle has been repeatedly 
applied by other courts. See Monticello Tobacco Co. v. Ameri- 
can Tobacco Co., 12 F. R. D. 344, 345 (S. D. N. Y.); In re 
Feinberg’s Estate, 185 Misc. 862, 57 N. Y. S. 2d 747; L. Michel 
Plumbing & Heating Co. v. Randall Avenue Theatre Corp., 39 
N. Y.S. 2d 830; Caldwell v. Meltveldt, supra. 

If the error of the District Court were not otherwise mani- 
fest, we believe that it would become clear by testing the result 
of its decision in the context of what the situation would be 
if Dr. Pate should be summoned and required to give testi- 
mony. Could he, as a witness, refuse to testify concerning the 
collections made on his behalf by the appellee or refuse to 
identify his patients who had made the payments, by contend- 
ing that these were matters within the secrecy of the attorney- 
client relationship, forever privileged against inquiry, even 
though the facts were known to third parties? The answer 

to that question seems too plain to require elaboration. And 
yet, if the District Court were correct in its present decision, 
the answer would have to be that Dr. Pate could successfully 
raise the privilege, for the client no less than his attorney is 
privileged to refuse to testify concerning privileged, confiden- 
tial matters. See VIII Wigmore, supra, Section 2324. Indeed, 
the privilege is that of the client, not of the attorney. 


, &* &@ }; 
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CONCLUSION 


The decision of the District Court is erroneous and should 
be reversed. 
Respectfully submitted. 
CHARLES K. Riczg, 
Assistant Attorney General, 
Lee A. JACKSON, 
Hi.sert P. Zarxy, 
Attorneys, 
Department of Justice, Washington 26, D. C. 
OLIVER GASCH, 
United States Attorney. 
F. Ritey Casey, 
Assistant United States Attorney. 
JANUARY 1957. 
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APPENDIX TO APPELLANT’S BRIEF 
United States District Court for the District of Columbia 
Mise. No:’ 15-56 


In THE Matrer or Katuryn M. Scuwanrz, 4500 Tuirp St. 
S. E., WasuineTon, D. C. 


rrr. 1-2] 


Application for judicial enforcement of administrative 
summons 


Filed July 9, 1956, Harry M. Hull, Clerk. 


Comes now Russel C. Harrington, the Commissioner of In-. 
ternal Revenue, by his attorney, the United States Attorney, 
and for the following reasons applies to this Court for judicial 
enforcement of an administrative summons: 

1. This Court has jurisdiction to enforce compliance with an 
administrative summons issued under the internal revenue 
laws. Sec. 7604 (a), Internal Revenue Code of 1954 (68 Stat. 
902) provides as follows: ; 


If any person is summoned under the internal reve- 
nue laws to appear, to testify, or to produce books, pa- 
pers, records, or other data, the United States District 
Court for the District in which such person resides or 
is found shall have jurisdiction by appropriate process. 
to compel such attendance, testimony, or production 
of books, papers, records, or other data. 


2. By virtue of the provisions of Section 7602 of the Internal 
Revenue Code of 1954 (68 Stat. 901) the Commissioner of In- 
ternal Revenue has authority to summon any person to appear 
and give testimony, under oath, which may be relevant or ma- 
terial to an inquiry for the purpose of ascertaining the cor- 
rectness of any return, making a return where none has been 
made, determining the liability of any person for any internal 
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revenue tax or the liability at law or in equity of any transferee 
or fiduciary of any person in respect of any internal revenue 
tax, or collecting any such liability. 

3. In June, 1956 an inquiry was being made concerning the 
tax liability of one Dr. Charles V. Pate, covering the periods 
of 1950-1954, inclusive. 

4. On June 12, 1956 your petitioner caused a summons to 
be issued directed to the respondent, Kathryn M. Schwarz, and 
requiring her to appear before Wayne L. Birch, Special Agent, 
Internal Revenue Service, at 3:00 p. m. on June 22, 1956 in 
Room 2219 Internal Revenue Building, 12th Street at Con- 
stitution Avenue, N. W., Washington, D. C., to give testimony 
relating to the tax liability and/or the collection of the tax 
liability of the said Dr. Charles V. Pate for the period 1950— 
1954 inclusive. 

5. On June 12, 1956 the said summons was personally served 
upon the respondent, Kathryn M. Schwarz at 4500 Third 
Street, S. E., Washington, D.C. ; 

6. On June 22, 1956 the said Kathryn M. Schwarz appeared 
at the place designated by the said summons and requested a 
ten-day extension of date for giving testimony or furnishing 
records. By mutual agreement the matter was continued to 
July 2, 1956 at 3:00 p. m. By mutual agreement this date 
was changed to June 29, 1956 and she appeared then at 4:44 
p. m. 

7. On the aforesaid June 29, 1956 the said Kathryn M. 
Schwarz appeared, was sworn, and refused to produce the rec- 
ords called for by the summons. 

Wherefore, the premises considered, the petitioner prays the 
Court to: 

1. Issue an order or other appropriate process compelling 
Kathryn M. Schwarz to produce the records in accordance with 
the said summons. 


15 


2. Issue an order to Kathryn M. Schwarz to show cause why 
she should not be compelled to produce the records as required 
by the summons. 

Ouiver GascH, 

Umited States Attorney. 
Epwarp P. TRoxEt1, 

Principal Assistant United States Attorney. 
FranxK H. Stricker, 

Assistant United States Attorney. 
WituiaM F’.. BECKER, 

Assistant United States Attorney. 


[Caption omitted. ] 
Filed July 9, 1956. Harry M. Hull, Clerk. 


(Tr. 11] 
Order to show cause 


Upon consideration of the Application for Judicial Enforce- 
ment of Administrative Summons filed in the above-entitled 
cause on the 9th day of July, 1956, it is by the Court this 9th 
day of July, 1956, 

Ordered that the above-named Kathryn M. Schwarz appear 
before this Court in the United States Courthouse, Third and 
Constitution Avenue, N. W., Washington, D. C., on the 25th 
day of July, 1956 at 10:00 A. M. and show cause, if any she has, 
why she should not be compelled to produce the records as 
required by the said Administrative Summons; provided that 
a copy of the Application for Judicial Enforcement of Admin- 
istrative Summons and a copy of this Order be served upon her 
on or before the 18th day of July, 1956. 


JosePH C. McGarraczHy, 
Judge. 
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[Caption omitted.] 
Filed July 24, 1956. Harry M. Hull, Clerk. 


[Tr. 13-14] 


Answer of respondent to application for judicial enforcement of 
administrative summons 


Comes now the respondent, Kathryn M. Schwarz, by her 
counsel of record and for answer to the Application of Judicial 
Enforcement of Administrative Summons heretofore filed 
herein, whereupon an Order to Show Cause was issued by this 
Court directed unto the respondent, says as follows: 

1, 2, 3, 4. Answering paragraphs 1, 2, 3, and 4 of the Appli- 
cation herein, respondent avers that she has no specific knowl- 
edge with respect to the averments and allegations contained 
therein, and says that if the same are deemed material she de- 
mands strict proof thereof. 

5, 6, 7. Respondent admits the allegations contained in para- 
graphs 5, 6, and 7 of the Application filed herein. 

8. For further answer to said application filed herein, re- 
spondent says that an attorney-client relationship has obtained 
and does now obtain between her client, Dr. Charles V. Pate, 
and herself, and that such relationship always obtained between 
them during the entire time that respondent has represented 
said Dr. Charles V. Pate and acted as his attorney. 

9. Further answering the Application, respondent says that 
the matters and information sought by the applicants through 
their administrative summons served upon her are and were 
deemed privileged matters in the premises herein. 

10. Respondent avers that her client, Dr. Charles V. Pate, 
did not and has not waived the privilege obtaining and existing 
between them, and that further her said client had definitely 
and specifically directed respondent to strictly observe the 
privilege obtaining between them and to not reveal or furnish 
the information sought by the administrative summons of the 
applicants. 

Wherefor, the premises considered, respondent respectfully 
prays as follows: 

1. That the Application for Judicial Enforcement of Admin- 
istrative Summons be dismissed. 
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2. That she be granted such other and further relief as the 
nature of this case may require and as to the Court mays seem. 
just and proper. 

Josiah Lyman, 
Jostan LYMAN, 

501 13 Street, N. W., Washington, D. C. 
Attorney for Respondent. 


[Caption omitted.] 
Filed August 4, 1956. Harry M. Hull, Clerk. 


[Tr. 15-17] Memorandum 


The movant in this matter is the Commissioner of Internal 
: } Revenue who, through the United States Attorney, has filed 
‘: an application for judicial enforcement of an administrative 
summons. It is represented to the Court that the Internal 
Revenue Service in June of 1956 was conducting an inquiry 
into the tax liability of Dr. Charles V. Pate and in connection 
therewith caused a summons to be issued to the respondent 
Kathryn M. Schwarz requiring her to appear before a Special 
Agent of the Internal Revenue Service to give testimony re- 
lating to the tax liability, or the collection of the tax liability, 
of Dr. Pate. Subsequently Kathryn M. Schwarz appeared, 
but declined to produce records called for by the summons. 

Upon the filing of the application for the judicial enforce- 
ment of the administrative summons, the Court issued a rule 
to show cause requiring the respondent to show cause, if any 
she had, why she should not be compelled to produce the rec- 
ords requested by the summons. 

At a hearing in open court, the respondent Kathryn M. 
Schwarz testified that she is a member of the Bar of this Court 
engaged in the practice of law since 1938. She testified that 
Dr. Pate had been a client of hers since 1949 and that the in- 
formation in her possession concerning his business transac- 
tions and collections came to her in her professional capacity 
as an attorney. The respondent denied that she was “merely 
a collection agency” for Dr. Pate and testified that her pro- 
fessional contacts with him included discussions of various 
points of law associated with his collections, including matters 
of insurance, malpractice and initiation of court actions. This 
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testimony of the respondent was not refuted by cross exami- 
nation or testimony, but the Government, in arguing in sup- 
port of the application, advised the Court that it was desirous 
only of obtaining from the respondent a list of the names and 
clients and the amount of money collected for Dr. Pate from 
them. 

It is unnecessary for the Court to outline the basic principles 
relating to privileged communications to an attorney. The 
general principles of this doctrine are completely set forth in 
sections 790 thrgugh 810 of Volume 3 of Wharton’s Criminal 
Evidence. JThe privileged status of communications between 
attorney and client owes its existence to the relationship oc- 


cupied by the parties at the time it was made rather - 7 
cause of any professional action en upon_it thereafter./, 
Here, respondent was consulted in a professional capacity. By 


her testimony, a genuine professional attorney-client relation- 
ship existed in which her status was that of a legal advisor 
consulted for the purpose of professional advice, with a view 
generally to prosecution of a claim but perhaps in some sit- 
uations of defense against a claim. The Government has of- 
fered no testimony to refute this claim of relationship, and 
consequently, it appears that there is a preponderance in favor 
of the respondent. It is necessary, further, that in case of 
doubt as to the existence of an attorney-client relationship, 
the doubt should be determined in favor of upholding the priv- 
ilege as a matter of policy. In this case, however, there is 
nothing to refute the claim of the respondent, and the Court 
must accordingly deny the Government’s application for ju- 
dicial enforcement of judicial process. 


Epwarp A. TAMM, 
Judge. 
Dated: August 4, 1956. 
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[Caption omitted.] 
Filed August 22,1956. Harry M. Hull, Clerk. 


‘[Tr. 18] 


Order denying application for enforcement of administrative 
summons 


Upon consideration of the application of the Commissioner 
of Internal Revenue, Petitioner, for judicial enforcement of 
an administrative summons issued and directed by said peti- 
tioner unto Kathryn M. Schwarz, respondent herein, and the 
answer of said respondent to petitioner’s application herein, 
and after a hearing in open court and the argument of counsel 
with respect to the issues in this matter, it is by the Court 
this 22nd day of August, 1956, 

Ordered, that the application of petitioner, the Commis- 
sioner of Internal Revenue for judicial enforcement of the 
administrative summons heretofore issued and directed unto 
the respondent, Kathryn M. Schwarz, be, and the same hereby 
is denied. 


Epwarp A. Tam, 


Judge. 


[Caption omitted.] 
Filed December 11, 1956. Harry M. Hull, Clerk. 


[Tr. 19-21] 


Testimony of Mrs. Kathryn M. Schwarz, of 4500 Third 
Street, S. E., Washington, D. C., taken in the Office of the 
Intelligence Division, Room 2214, Internal Revenue Building, 
Washington, D. C., at 4:44 p. m., on Friday, June 29, 1956, 
in the matter of Dr. Charles V. Pate’s income tax liability to 
the United States. 

Present: Mrs. Kathryn M. Schwarz, Witness; Josiah 
Lyman, Attorney. 

For the Government: Sherwood M. Hackett, Group Super- 
‘visor; Wayne L. Birch, Special Agent; Miss Dorothy E. Frey, 
Stenographer. 

Questions were asked by Group Supervisor Hackett 
and answers were made by Mrs. Schwarz, unless otherwise 
indicated. 
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Mrs. Schwarz, this interview is being held in order to deter- 
mine whether or not you have brought with you certain rec- 
ords relating to transactions between you and Dr. Charles V. 
Pate which were mentioned in a summons issued to you on 
June 12, 1956, requiring your presence in this office on June 22, 
1956. The date of the appearance was extended to July 2, 
1956, by mutual agreement on June 22, 1956. 

1. Will you please state your full name for the record?— 
Kathryn M. Schwarz. 

2. And what is your residence address? 4500 Third Street, 
S.E. 

3. Is that Washington, D. C.?—Washington 20, D. C. 

4, Will you kindly stand and raise your right hand? Do 
you solemnly swear that the information you are about to 
furnish shall be the truth, the whole truth, and nothing but 
the truth, so help you God?—I do. 

5. Mrs. Schwarz, the letter addressed to you on June 2, 
1956, named the date of July 2, 1956, and the time at 3:00 
p. m., when you were to appear and produce the desired rec- 
ords. Do you wish to waive the right for the extra time and 
appear today in answer to the summons?—Yes. 

6. Have you had any business transactions with Dr. Charles 
V. Pate during the years 1950 to 1954, inclusive?—Yes. 

7. What type transactions were they?—I represented Dr. 
Pate in the collection of accounts. * * * 

Mr. Lyman. I object because the question propounded by 
the interrogator, Mr. Hackett, seems to extract indirectly what 
the witness is resisting directly at this point, not in any con- 
temptuous attitude with respect to the subpoena, but because 
she, as a lawyer, has a privileged relationship with the client 
and, more than that, that her client, the doctor, and his attor- 
ney—what is his name?—Mr. Richey, have, it seems unequiv- 
ocably informed the witness that in the event she would sub- 
mit the records in her possession pursuant to the:terms of the 
subpoena, and that also means any information concerning the 
records in her possession, would render her liable in 2° law 
suit. 

8. Do I understand correctly, Mrs. Schwarz, that you do 
not wish to submit your records in answer to the subpoena 


————s 
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which has-been issued for those records?—Yes, not until the 
matter is determined by the court. 

9. And what is your reason for asking for a court determi- 
nation?—First, the attorney for Dr. Pate, Mr. Richey, and Dr. 
Pate, through his attorney, have told me that they would sue 
me if I turned over the records called for by the subpoena— 
these being privileged—and, therefore, I would be violating 
the relation, the attorney-client relationship, on the matter 
of privilege. 

10. You claim that the particular transactions which you 
handled for Dr. Pate were privileged matters?—With the 
advice of my counsel, I cannot know whether these are privi- 
leged or not and, therefore, must claim the privilege at this 
time. 

11. Would you care to furnish any information in connec- 
tion with the particular transactions which will enlighten the 
court further in the matter so that a determination may be 
made as to whether or not an attorney-client relationship 
exists?—No, I do not care to. 

Mr. Hacxetr. In view of that fact, we may consider the 
interview closed. 

Interview concluded at 5:00 p. m. 

This statement is a true copy of the testimony of Mrs. 
Kathryn M. Schwarz given in answer to the questions by Group 
Supervisor Sherwood M. Hackett in the presence of Special 
Agent Wayne L. Birch. 

I, Dorothy E. Frey, stenographer, do hereby certify that I 
took the aforementioned statement of Mrs. Schwarz in short- 
hand, personally transcribed it from said notes, and have 
initialed each page. 

Dororuy E. Frey, 
Stenographer. 


I, Group Supervisor Sherwood M. Hackett, do hereby certify 
that this is a true transcript of the question propounded by me 
to Mrs. Kathryn M. Schwarz in the presence of Special Agent 
Wayne L. Birch, at the time and place stated. 

S. M. Hackert, 
Group Supervisor. 
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Testimony of Kathryn M. Schwarz in Court below 


[Tr. 36-44] 


Karuryn M. Scuwarz, the Respondent, was called to the 
witness stand, and, having been first duly sworn, was examined 
and testified as follows: 


Direct examination by Mr. Lyman: 

Q. Kindly state your name.—A. Kathryn M. Schwarz. 

Q. And your address, your office address?—A. 1346 Con- 
necticut Avenue, Northwest. 

Q. You are a member of the Bar of this Court, Mrs. 
Schwarz?—A. Yes. 

Q. For how long?—A. Since April of 1938. 

Q. Now, Mrs. Schwarz, in your capacity as an attorney do 
you have a client by the name of Doctor Pate?—A. Yes. 

Q. Do you represent him?—A. Yes, I do. 

Q. May I ask when did you begin to represent Doctor Pate 
approximately?—-A. Approximately 1949, but I am not sure 
of that. 

Q. And did he consult you?—A. Yes, he did. 

Q. And did he ask you to represent him in certain matters?— 
A. Yes, he did. 

Q. To act as his attorney?—A. Yes, he did. 

Q. Did he turn over certain matters to you?—A. Yes. 

Q. And did they involve the names of certain people?— 
A. Yes. 

Q. Are those people related in some manner to the doctor 
in his professional capacity?—A. Yes. They were his 
chents—— 

Q. Patients?—A. His patients. 

Q. Did the doctor give you definite specific information re- 
garding certain of those patients, what he wanted you to do?— 
A. In almost every case the doctor had. He did not give me 
too many accounts for the last five years which is the period 
covered in the summons. I would say in 90 per cent of the 
cases we discussed more than name and address, we discussed 
legal points of law, having to do with bankruptcy, insurance, 
liability, malpractice—many, many matters. It has never 
been a routine case from Doctor Pate. It has been an ex- 
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ception. Because by the time he turns it over to me it has 
reached the stage of anything but routine, and it hasn’t usually 
been just negligence in paying, but the negligence in paying 
has been sometimes willful due to the fact that there are these 
fine points of law many times. 

Q. Did you discuss with the doctor frequently other things 
than just securing the payment of debt?—A. Yes. We dis- 
cussed whether—I don’t know what you mean by that. 

Q. Well, in connection with the indebtednesses allegedty due 
the doctor, did he have occasion to discuss other matters with 
you regarding these people? By that I mean, Mrs. Schwarz, 
the likelihood of securing payment and——A. Oh yes. 

Q. And nature of approach to these people—A. That was 
the main object of the whole discussion, whether that would 
be possible, because of these other points, liability, or the 
insurance cases. 

Q. Did he discuss with you the possibility of counter actions 
against him by them?—A. Oftentimes he would be threatened 
with malpractice and would ask my opinion on it. 

Q. By patients who merely sought to collect just dues?— 
A. Yes. 


Q. Do you maintain a collection agency?—A. I definitely 
do not. 

Q. Do you represent any collection agencies?—A. No. 

Q. Each case that you handled for Doctor Pate was it 
treated as a separate and distinct matter?—A. Definitely. 

Mr. Lyman. That is all. 

The Courr. Mr. Casey. 


Cross-examination by Mr. Casgr: 

Q. Mrs. Schwarz, do you have a list of the names and ad- 
dresses of the patients supplied to you by your client?— A. Yes. 

Q. Do you have a record of the amount of money collected 
by you on behalf of your client?—A. You mean—When; I 
mean, what are you talking about? 

Q. During the period covered by the summons.—A. Well, 
when I got the summons [I started digging back into the 
records and I made the list. 

Q. You have such a list?—A. I have made a list by now. 
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Q. And you have a list of the amount of money that you 
paid over to him as the result of the collections you made on 
his behalf?—-A. That is right, in answer to the summons. 

Mr. Casey. No further questions. 

The Courr. Anything further? 


Redirect examination by Mr. LyMan: 

Q. Mrs. Schwarz, you say in answer to the summons. You 
didn’t answer the summons as such, did you?—A. Well, no. 

Q. When you received the summons did you consult your 
client Doctor Pate?—A. Yes, I called and asked his permis- 
sion to give the records. 

Q. And did you tell him the nature of the summons, the 
extent of it?—A. Yes. 

Q. And did you speak with another attorney?—A. Yes. 

Q. Who was that attorney?—A. Attorney Richey, Charles 
Richey. 

Q. And he represents Doctor Pate?—-A. He represents Doc- 
tor Pate in the tax matter. 

Q. Tell the Court, if anything, what you were instructed 
by your client the doctor, or his attorney, with respect to hon-: 
oring that subpoena issued by the Internal Revenue.—A. Well, 
they both said that if the records—that if I turned the records 
over to the Internal Revenue agent—that I should not turn 
them over, that they were privileged. 

Q. And then did you make some decisions yourself as an 
attorney and with respect to your attorney-client relationship 
with the doctor?—A. I certainly did. 

Q. Did you reach certain conclusions as a lawyer?—A. Yes. 

Q. And what were they?—A. I went to the Court and spent 
five or six hours in the library 

The Court. No, just answer the question. 


By Mr. Lyman: 
Q. Just answer the question—A. And I discovered-—— 
The Court. No, just answer the question. 
Read the question to the witness, Mr. Reporter. 
By Mr. Lyman: 
Q. What conclusion did you reach with respect to these 
matters that were requested by the subpoena regarding your 
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relationship with the doctor?—A. I finally reached the con- 
clusion that they were privileged. 

Mr. Lyman. That is all. 

The Court. Anything further, Mr. Casey? 

Mr. Casey. Yes, your Honor. 


Recross-examination by Mr. Casrr: 

Q. In addition to telling you not to disclose, they also 
threatened you with a lawsuit if you didn’t disclose, didn’t 
they?—A. That is right. 

Mr. Casey. No further questions. 

The Court. Step down. 


By Mr. Lyman: 

Q. Since he asked that question, the fact that there was a 
suggestion that you might be a defendant in a lawsuit if you 
disclosed them, was that the only reason you hesitated to dis- 
close them?—A. Well, it was one of the major reasons but it 
was not the only reason because I thought that the judge might 
decide that they were privileged or that they were not privi- 
leged, and I thought he should decide that. 

Mr. Lyman. Very well. 

The Court. Anything further, Mr. Lyman? 

Mr. Lyman. I think not, your Honor. 

The Court. Mr. Casey? 

Mr. Cassy. Yes, your Honor. The Government seeks only 
that list of names and addresses of the patients and only that 
amount of money paid over to the doctor by the attorney. 
The Government seeks no communication between the attorney 
and her client or any conversation they had between them. We 
seek only those records. 


* * * * * 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


Is the attorney-client relationship and confidential matters 
emanating therefrom excluded from invasion by an administrative 
summons, particularly where the privilege is insisted upon by the 
client, there is no waiver of the privilege, and further that the client 
relies upon his fundamental constitutional rights to protect himself 


from self-incrimination, while he, as a taxpayer is under investiga- 
tion. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 644 


COMMISSIONER OF INTERNAL REVENUE, 
Appellant 


Vv. 


KATHRYN M. SCHWARZ, 


Appellee 


ON APPEAL FROM THE DECISION OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


This proceeding was initiated by the appellant, Commissioner of 
Internal Revenue, on July 9, 1956 in the court below by the filing of 
a complaint against the appellee, Kathryn M. Schwarz, entitled " Appli- 
cation For Judicial Enforcement of Administrative Summons". (Appendix, 
p. 13+). Simultaneously with the filing of appellant's complaint, the 
court below issued an Order to Show Cause against appellee (Appendix, 
p. 15). In response thereto appellee filed "Answer of Respondent to 
Application for Judicial Enforcement of Administrative Summons, " 
(Appendix, p. 16). The jurisdiction of the District Court below was in- 
voked pursuant to Sec. 7604(a), Internal Revenue Code of 1954. 


1 The entire Appendix in this cause will be found-at the end of appellant's Brief. 
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After a full hearing and trial, the court below, after considering 
the matter under advisement, rendered a decision in favor of appellee, 
making a determination of denial of appellant's application for judicial 
enforcement of its administrative summons (Appendix, p. 17). There- 
after appellant appealed to this Court. The jurisdiction of this Court 
is invoked pursuant to 28 U.S.C. Sec. 1291. 


COUNTERSTATEMENT OF THE CASE 


Pursuant to an investigation by appellant of certain income tax 
liability allegedly existing by one Dr. Charles V. Pate, an administrative 
summons was issued, directed to the appellee herein, demanding that 
she produce certain records and information. Appellee was attorney 
and counsel for the taxpayer with respect to the matters sought by the 


administrative summons. 


It appears that the appellant in seeking to establish certain alleged 
tax liability against Dr. Pate is seeking to establish fraud on the part of 
this taxpayer. With respect to the alleged tax liability matter and the 
suggestion of fraud on the part of the taxpayer, Dr. Pate was not and 
is not represented by appellee, but for this matter has other counsel. 


Upon receipt of the administrative summons, appellee responded 
thereto in conformity with the command recited therein but refused to 
produce the information and records sought by the appellant on several 
grounds, one of which was that the information being sought was privileged 
and excludable because of the attorney-client relationship existing be- 
tween appellee and her client; and on the further ground that the client 
had not waived the privilege and refused to waive the privilege. (Ap- 
pendix, pp. 19-21). 


Thereafter, appellant instituted an action in the District Court 
below against appellee, seeking judicial enforcement of the administra- 
tive summons (Appendix, p. 13). Appellee, after being served with a 
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copy of appellant's complaint (Appendix, p. 13), joined issue and filed 
her answer in response thereto (Appendix, p. 16). 


After a hearing and trial in open court upon all of the issues in- 
volved, including the taking of testimony and the hearing of legal argu- 
ments, the court took the case under advisement. After due deliberation 
in the process of time, the court below decided against the government 
(appellant) and denied its application for judicial enforcement of the | 
administrative summons (Appendix, p. 17), and accordingly entered an 
order, thus terminating the issues raised in the court below (Appendix, 
p. 19). From this order of the court below (Appendix, p. 19), the 
appellant appealed to this court. 


STATEMENT OF POINTS 


The District Court was correct in determining that an attorney- 
client relationship existed between the appellee and her client, 
the taxpayer. 


The District Court was correct in determining that the informa- 
tion sought from appellee by the administrative summons directed 
to her, sought out matters and information which were born of 
and became the fruit of the confidential relationship existing be- 
tween appellee and her client, the taxpayer. 


The court below was correct after hearing all of the testimony 
adduced at the hearing, that not only did an attorney-client relation- 
ship exist but that the information and matters sought by appellant 
were within the scope of the attorney-client privilege. 


The District Court below was correct in determining that the 
appellant offered no testimony to controvert the existence of the 
attorney-client relationship between appellant and her client, 
the taxpayer; and the court below was correct in determining 
that the appellant utterly failed to show by testimony or other 
proof or evidence that the matters sought by them were not 
within the scope of the attorney-client privilege. 


The court below was correct in finding that the taxpayer did not 
waive the privilege existing and enduring between appellee and 
himself. 


The court below was correct in determining that the taxpayer 
cannot be compelled to incriminate himself by production of 
records and information; and hence, since this fundamental 





constitutional right protects the taxpayer, such information 
in the hands of his attorney must be excluded from appellant 
seeking the same by way of administrative summons against 
appellee herein. 


SUMMARY OF ARGUMENT 


An administrative summons seeking information concerning a tax- 
payer cannot invade the attorney-client privilege, nor extract any in- 
formation or records which are the fruition of the confidential relation- 
ship existing and enduring between the attorney and her client. 


A fortiori, the law recognizes this particularly where the client 
(the taxpayer in the case at bar) does not waive the privilege created by 
the attorney-client relationship. 


Where the client (the taxpayer) is protected by his fundamental 
constitutional rights, and he himself cannot be compelled to reveal or 


surrender self-incriminating evidence, we submit most surely the con- 


stitutional protection afforded him precludes his attorney from revealing 
such evidence in response to an aauministrative summons directed unto 
her requesting the same. 


ARGUMENT 


Appellee respectfully submits that she should not be required to 
honor the subpoena issued by the Administrative agency nor furnish 
unto them the information sought therein. That on the contrary, this 
Court should affirm the decision of the Court below. 


It has long been established that the revelation of matters of a 
confidential relation between attorney and client are privileged and that 
none of such matters are subject to revelation by a summons such as 
is sought herein. Appellee contends that her relationship with her 
client, Dr. Pate, is now and always has been one of attorney and client 
and naught else. Respondent has always regarded her professional repre- 
sentation of Dr. Pate in this light and in this manner. 
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At 58 Am. Jur., Witnesses, Sec. 460 p. 259, it is stated: 


. . . It is a long-established rule of the common law, 
embodied in many states by statute, that an attorney, counse- 
lor, or solicitor is not permitted, and cannot be compelled, 
to testify as to communications made to him in his professional 
character by his client, unless the client consents. The rule 
is based upon grounds of public policy, and must be enforced 
by the courts, unless its enforcement is waived by the client. 
Since such communications are privileged on the ground of 
public policy, it is immaterial that the attorney, called as a 
witness is witling to disclose them. And since the privilege 
applies to the communication, it is immaterial whether the 
client is or is not a party to the action in which the questions 
arise, nor is it material that the evidence is to be used in 
another jurisdiction. 


Cases cited: Alexander v. U.S., 138 U.S. 353; Vogel v. 
Gruaz, 110 U.S. 311; Connecticut Mut. L. Ins. Co. v. 
Schaefer, 94 U.S. 457; Chirac v. Reinicker, 11 Wheat (U.S.) 
280, 6 L. Ed. 474;.. . Anno. 66 Am. St. Rep. 213; Ann. 
Cas. 1913A 4. 


With respect to the matters at issue here we submit that the at- 
torney is clothed with precisely the same protection and privilge that 
extends and inures to the client (Dr. Pate) so far as documentary mat- 


ters in her possession exist which are the fruit of the confidential re- 
lationship of attorney and client. In the case of Alexander v. U.S., 
138 U.S. 353, 358 it is stated: 


In the language of Mr..fustice Story, speaking for this 
court in Chirac v. Reinicker, 11 Wheat. 280, 294: "What- 
ever facts, therefore, are communicated by a client to a 
counsel solely on account of that relation, such counsel are 
not at liberty, even if they wish, to disclose; and the law 
holds their testimony incompetent." 


See the case of Liggett v. Glenn, 51 F. 381 (2 CCA 286) 
At 58 Am. Jur. Witnesses, Sec. 467, it is stated that: 


Ordinarily, the protection given by the law to com- 
munications made during the relationship of attorney and 
client is perpetual, and does not cease with the termina- 
tion of the suit, nor is it affected by the party's ceasing 
to employ the attorney and retaining another, or by any 
other change of relation between them, or by the death 
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of the client. The seal of the law once fixed upon them 
remains forever, unless removed by the party himself in whose 
favor it is there placed... 


The position of appellee herein is well taken. The privilege 
enduring because of the attorney-client relationship has been recognized 
as a matter of right for judicial determination. This, the Court below 
determined precisely in favor of appellee. See also the case of Chapman v. 


Goodman, 219 F. 2d. 802. In the Chapman case, supra, the court con- 
cerned itself with issues initiated by the Internal Revenue such as in the 
case at bar with some degree of similarity. 


Wigmore discusses this matter at 4 Wigmore on Evidence, 1905 
Edition, Sec. 2307, p. 3226, as follows: 


. . . It follows, then, that when the client himself would 
be privileged from production of the document, either as a 
party at common law, or as a third person claiming title, 
or as exempt from self-crimination, the attorney having pos- 
session of the document is not bound to produce; and such has 
invariably been the ruling. 


Some cases cited under this section are: 


Lynde v. Judd, 3 Day 499 (attorney not compellable to 
produce client's document). 

Jackson v. Burtis, 14 John. 391, 399 (documents left 
with the attorney by the client's agent, held not demandable 
on subpoena). 

Jackson v. Denison, 4 Wend. 558 (counsel held not 
bound to produce client's deed); 

McPherson v. Rathbone, 7 id. 216 (paper delivered by 
the client to the attorney, held not demandable from the 
attorney by subpoena); 

State v. Squires, Tyler 147 (1801) (attorney held not 
amenable to compulsory process for the delivery of notes, 
alleged to be forged by his client which were deposited with 
him as attorney, "in contemplation of law they are in the 
possession of the client"); 

Selden v. State, 74 Wis. 271, 275, 42 N. W. 218 (letters 
of husband to wife deposited by her with her attorney for 
divorce, not producible. ). 


Sec. 2322. p. 3249... . The claim of privilege being 
made, the trial judge determines whether the facts 
justify the allowance of the claim. 
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Sec. 2323. p. 3249 - Protection continues though relation of 
client and attorney be ended. --.. . It has therefore never 
been questioned. . . that the privilege continues even — 
after the end of the litigation or other occasion for legal 
advice, and even after the death of the client. 


In the case at bar the position of respondent is even stronger than 


that contended by Wigmore, supra. A fortiori, for in the case at bar 
the matters sought by applicant's subpoena were not exclusively matters 
deposited with the attorney but were matters which were created solely 
because of and arising out of the confidential relationship between the 


attorney and client. See also 58 Am. Jur. Witnesses, Sec. 499, p. 280: 


An instrument which itself constitutes a communication 
between an attorney and client and owes its existence to an 
effort to transmit information from one to the other is pri- 
vileged to the same extent as any other communication between 
attorney and client, and a court may neither require it to be 
produced, nor compel the giving of evidence as to its contents. 
So far as the attorney is concerned, the right to compel pro- 
duction depends upon whether the client could be compelled to 
produce a paper if it were in his possession. Accordingly, 
in numerous cases, correspondence between attorney and 
client, and advice and opinions of counsel have been held 
privileged, and demands for production of such papers have 
been refused... . 


There are further reasons why appellee should not be compelled 
to honor the summons. The matters sought in her possession are the 
fruit of a confidential relationship between attorney and client. Since 
the evidence discloses that there is a Special Agentinthe case concerning 
the investigation of the taxpayer, it suggests the commencement of 
fraud action and activity; it smacks of possible criminal investigation 
and criminal prosecution, and if there is probability of this becoming 
manifest, most certainly the taxpayer (client Dr. Pate) could not be 
compelled to testify against himself nor disclose any information con- 
cerning himself to the Administrative agency. We submit, therefore, 
that if he is not compellable, most certainly his attorney who is possessed 
of the fruits of the confidential relationship between the Doctor and the 
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attorney, is not compellable either in the premises. Certainly the 


Administrative agency cannot by indirection deprive the Doctor of 


his constitutional rights under the 5th Amendment by saying that his 
attorney is a different person than he in this matter, and is compellable, 
when in truth and in fact the Doctor's attorney is identical with himself 
with respect to the matters sought. We submit that this principle of 
law prevents disclosure of the matters in the attorney's possession, 
and is immutable because of the long recognized principle of confiden- 
tial relationship between attorney and client. There is nothing in the 
possession of the attorney that is exclusively hers or that she created 
as a mechanic or a scrivener; on the contrary everything in her pos- 
session is information which vitally concerns and affects the Doctor 
and the conduct of his calling, and we submit so far as the attorney 

is concerned it is absolutely privileged. 


The constitutional right of the client to invoke his protection 
against self-incrimination attaches to him in the case at bar, particularly 
since the evidence discloses the presence of a Special Agent in the in- 
vestigation. That the presence of a Special Agent smacks of seeking 
evidence of fraud or criminality has been recognized in the law. See 
the case of U. S. v. Wolrich, (U.S. Dist. Court, S.D.N. Y.) 129 
F. Supp. 528, 529. In the light of these facts, certainly the Doctor 
is not a compellable witness against himself; and if the client cannot 
be so compelled the law extends the privilege of such immunity in 
him to his attorney. In furtherance of this contention at 58 Am. Jur. 
Witnesses, Sec. 46, p. 50, it is stated: 

The constitutional privilege of witnesses against 

self-incrimination applies not only to proceedings in a 

court, but also to investigations before quasi-judicial 

bodies, to examinations before legislative bodies and 

committees; and to examinations before any other officer or 


body that has power to subpoena and compel the attendance 
of witnesses. 
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It has been held that the privilege of constitutional immunity does 
not obtain only in a criminal proceeding, but on the contrary, in other 
proceedings. In the case of McCarthy v. Arndstein, 266 U.S. 34, 40, 
the court held: 

The Government insists, broadly, that the constitutional 
privilege against self-incrimination does not apply in any 

civil proceeding. The contrary must be accepted as settled. 

The privilege is not ordinarily dependent upon the nature of 

the proceeding in which the testimony is sought or is to be 

used. It applies alike to civil and criminal proceedings 

wherever the answer might tend to subject to criminal res- 

ponsibility him who gives it. The privilege protects a mere 
witness as fully as it does one who is also a party defendant. 

It protects, likewise, the owner of goods which may be for- 


feited in a penal proceeding. See Counselman v. Hitchcock, 
142 U.S. 547, 563-4. 


Also see the case of Boyd v. U.S., 116 U.S. 616. 


Appellee submits that the constitutional privilege extends to the 
client and the attorney no matter what the proceeding or investigation 
may be if there is any reasonable basis or color entitling a party to 
protection from self-incrimination. The immunity from self-incrimina- 
tion and the exemption from testifying against oneself has been extended 
by judicial interpretation to reach beyond a criminal case, so as to 
include almost every kind of a proceeding or act done under authority 
or color of authority wherein a person in answer to a question might 
give a fact which might lead to other evidence which might tend to 
connect that person with the commission of acrime. They are the 
so-called "rungs of a ladder" or "link in a chain" cases. See the cases 
of Blau v. U.S., 340 U.S. 159; Hoffman v. U.S., 341 U.S. 479; 
Greenberg v. U.S., 343 U.S. 918; Singleton v. U.S., 343 U.S. 944; 
U.S. v. Weisman, 2Cir., 1940, 111 F. 2d 260; Kasinowitz v. U.S., 
9th Cir., 1950, 181 F. 2d. 632; U.S. v. Coffey, 3 Cir., 1952, 198 
F. 2d. 438. 


It has been held that the privilege of a witness not to testify on 
ground that his testimony might tend to incriminate him not only extends 
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to answers that would in themselves support a conviction under a Federal 
criminal statute, but embraces those which would furnish a link in a 
chain of evidence needed to prosecute witness for a Federal crime. See 
In Re Friedman, S.D. N.Y., 104 F. Supp. 419. 


Appellee submits that the argument urged by appellant in his brief 
departs from the issues in this cause as determined and crystallized 
by the decision of the court below (Appendix, pp. 17-18). It appears that 
appellant's theory of the case is pitched on a presumption that matters 
of privilege and information born of the confidential relationship between 
attorney and client were intended to be known by third persons. This 
presumption is clearly erroneous so far as the facts concerning the 
case at bar are concerned herein. Appellee submits that no such con- 
tention as sought to be established by appellant ever obtained in this 
case, nor was it intended that the same should ever obtain so far as 
the client making known to third persons, matters of privilege and con- 
fidence existing between himself and his attorney, and all such other 
information, data, and records that developed or may have grown out 
of this confidential attorney-client relationship. 


Consequently, the cases cited by appellant in his brief bypass 
the meaning of the actual issues in this case and are hardly applicable 
to the matters determined by the court below, or to the issues actually 
needed to be determined in this case and controversy by this Court, 
affecting the rights of the client, (the taxpayer) and his attorney. 


One particularly extravagant statement submitted by appellant on 
page 7 of his brief, to the effect that the decisions uniformly recognize 
no privilege attaches to an attorney's testimony concerning money 
collected for his client, should be noted. This we submit is hardly 
correct. A contrary ruling was held in the case of Freeman v. Brewster, 
93 Ga. 648, 21S.E. 165. To support his position, appellant cited the 
case of Oliver v. Cameron, 11D. C. 237. Appellee submits that this 
case together with the other cases cited by appellant are not in point 
and are not applicable to the issues in this case. 





Ti 


CONCLUSION 


Accordingly, appellee respectfully submits that since her client 
is not a compellable witness in the premises, that she likewise should 
not be compelled to honor the summons of the administrative agency; 
"and particularly so we submit the administrative summons is not com- 


pelling against her in the case at bar, since at all times the confidential 
relationship of attcrney and client endured between appellee and the 
doctor. Therefore, we respectfully submit that this Court should 
affirm the decision of the court below. | 


Respectfully submitted, 


JOSIAH LYMAN 


Warner Building 
Washington, D.C. 


Attorney for Appellee 





